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Dear Directors of the Ontario Soil Regulation Task Force, 

Re:  Opinion on Model Municipal By-Law 

You have requested our opinion on whether the model site alteration by-law you have crafted (the 
“Model By-Law”) is within the jurisdiction of an Ontario municipality to enact.  Our analysis begins 
with a discussion of general jurisdictional principles and then proceeds through a consideration 
of whether the Model By-Law would survive a legal challenge based on some of the common 
reasons that provisions of a by-law are quashed by courts. 

Governing principles that guide a jurisdictional analysis 

The Supreme Court of Canada observed in 114957 Canada Ltée (Spray-Tech, Société 
d'arrosage) v. Hudson (Ville), [2001] 2 S.C.R. 241 [“Spraytech”] that law making is often best 
achieved at the level of government closest to its citizens because it is that government which is 
most responsive to local needs.   

In Spraytech, there was a challenge to a by-law that prohibited pesticide usage for aesthetic 
purposes.  The proponents argued that pesticide regulation was already addressed by provincial 
legislation and that the municipality’s foray into this area of regulation was impermissible on this 
basis.  The court found that the municipality could enact a regulation that was already addressed 
by provincial or federal statutes so long as it was not the case that “compliance with one is 
defiance of the other.”  This is known as the impossibility test.  Spraytech confirms that a 
municipality may enact standards that are more, but not less, stringent than higher levels of 
government.   

A decision cited by Spraytech was Scarborough (Borough) v. R.E.F. Homes Ltd. (1979), 9 
M.P.L.R. 255 where it was recognized that the municipality is “a trustee of the environment…for 
the citizens of the community at large.”  Spraytech commented positively on the municipality’s 
effort to take action on the town’s concerns about pesticides as an example of preventative action.  
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The court in Spraytech referred to the definition of the precautionary principle from the Bergen 
Ministerial Declaration on Sustainable Development (1990) that “Environmental measures must 
anticipate, prevent and attack the causes of environmental degradation.” 

The principle from Spraytech was not applied by the Ontario Court of Appeal in Peacock v. Norfolk 
(County) (2006), 81 O.R. (3d) 530 [“Peacock”] because of a difference in the statutory scheme 
that was under consideration.  The way that Spraytech was distinguished in the Peacock decision 
is instructive for our purposes.  In Peacock, the proponents received approval for their nutrient 
management plan pursuant to the Nutrient Management Act, 2002, S.O. 2002, c. 4, and 
corresponding Regulation 267/03.   

The proponent in Peacock was subject to not only the Nutrient Management Act but also Norfolk’s 
bylaw 64-Z-2003.  Amongst other things, the by-law prohibited intensive livestock operations in 
zones where contamination could migrate to the municipal water supply within two years.  The 
project at issue was prohibited by the by-law on this basis.  The proponents challenged the bylaw 
because it addressed the same subject matter as the Nutrient Management Act.   

The majority of the court in Peacock recognized the impossibility test from Spraytech but found 
that it did not apply because of operation of section 61(1) of the Nutrient Management Act.  
Section 61(1) of the act indicates that "A regulation supersedes a by-law of a municipality or a 
provision in that by-law if the by-law or provision addresses the same subject-matter as the 
regulation."  There is no similar provincial or federal legislation regarding site alteration that 
applies to restrict municipal by-laws. 

In light of the Spraytech decision, it appears that municipalities have significant latitude and 
jurisdiction to deal with matters that pose environmental risks, and in particular, site alteration 
projects.  The Model By-Law is entitled to be more stringent than the Environmental Protection 
Act, R.S.O. 1990, c. E.19 [“EPA”], as well as any other federal or provincial acts that touch upon 
the regulation of site alteration projects. 

Sources of jurisdiction 

Quite properly, the Model By-Law refers to the general power of municipalities from the Municipal 
Act to enact by-laws relating to the health, safety and wellbeing of its inhabitants, as well as 
section 142 which describes specific powers to regulate site alteration. 

The Model By-Law also points to sections 128 and 129 of the Municipal Act.  These provisions 
provide a municipality with the jurisdiction to regulate matters that are or could be become public 
nuisances, and specifically, the power to regulate noise, vibration and dust.   

The decision of Ramara (Township) v. Mullen (2012), 97 M.P.L.R. (4th) 145 [“Mullen”] provides 
some useful guidance on by-law provisions that are directed at regulating public nuisances.  The 
by-law in that case was aimed at regulating wood burning appliances.  It prohibited “emissions of 
air contaminants from any outdoor wood burning appliance to the outdoor atmosphere that 
unreasonably interferes with the normal enjoyment of human life and property…” 
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In Mullen, the court found that when analyzing by-laws enacted under sections 128-129 of the 
Municipal Act, the term “unreasonable interference” in the by-law was a useful yardstick by which 
to measure compliance with the by-law.  The court assessed the reasonableness of the 
interference in this particular case with reference to the four factors that always guide the analysis 
of whether a specific activity constitutes a nuisance: 

1. the severity of the interference, having regard to its nature and duration and effect; 
2. the character of the locale; 
3. the utility of the defendant's conduct; 
4. the sensitivity of the use interfered with. 

Wherever the Model By-Law refers to the “reasonableness” of an interference, the court would 
embark upon the analysis in Mullen if it is asked to assess whether the provision is breached.  
Further, the general principles of a “nuisance” analysis would likely inform how a court would 
approach the standards and obligations placed upon a site alteration project.  Section 128(2) of 
the Municipal Act specifically provides that so long as a municipality acts in “good faith”, their 
judgment as to what is or could become a nuisance is not subject to review by a court. 

Duty of good faith 

Municipalities are always subject to the duty to act in good faith.  The duty was explained in Equity 
Waste Management of Canada Corp. v. Halton Hills (Town) (1997), 40 M.P.L.R. (2d) 107 as 
requiring that the powers of council be exercised without fraud, oppression or improper motives.  
It must reach its conclusion honestly within the limit of its jurisdiction. 

An explanation of the converse, bad faith, comes from H.G. Winton Ltd. v. North York (Borough) 
(1978), 20 O.R. (2d) 737 (Ont. Div. Ct.).  For the court to make a finding of bad faith conduct 
would require it to conclude that “Council acted unreasonably and arbitrarily and without the 
degree of fairness, openness, and impartiality required of a municipal government.”  More specific 
signs of bad faith can include if the by-law was “pushed through with inordinate speed, [setting 
aside standard] practices and procedures, and that the two parties most affected were kept in the 
dark.” 

Best Management Practices 

The Ontario Ministry of Environment and Climate Change has prepared a non-binding document 
titled “Management of Excess Soil - A Guide for Best Management Practices” (“BMP”).  The BMP 
indicates that “Municipalities are encouraged to consider all tools available to assist in sustainable 
excess soil management at the local level.”  The BMP highlights the various considerations that 
should go into site alteration projects at the planning stage: 

• traffic and transportation management; 
• whether the site is on land identified as part of a provincial plan such as the Oak Ridges 

Moraine Conservation Plan; 
• soil management; 
• undertake public consultation; 
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• assess soil and water at the receiving site to confirm appropriate hydrogeological 
features; 

• nuisance control measures; 
• record keeping to track each load of soil sent to receiving site; 
• site security; 
• signage; 
• erosion control; 
• stormwater management; and 
• audit sampling. 

These items are all of considerable prominence in the Model By-Law.  So long as the standards 
and requirements that address these items are not vague or unreasonable, we do not believe that 
a court would interfere with them.    

Avoiding vague standards 

The House of Lords in Fawcett Properties v. Buckingham County Council, [1961] A.C. 636, [1960] 
3 All E.R. 503 accepted as a principle that “A man is not to be put in peril by an ambiguity.”  This 
principle has been adopted in Canadian municipal law such that vague by-laws will be struck 
down by the courts. 

In analyzing whether a by-law is too vague, two factors from Geil v. North Dumfries (Township) 
(2009), 62 M.P.L.R. (4th) 294 [“Geil”] must be considered: 

1. Citizens must be able to know their obligations in advance; and 
2. There is not unlimited discretion for a municipal official to lay charges based upon their 

personal views. 

In Geil, the court was deciding whether the town’s noise by-law was void for vagueness.  The by-
law made it an offence to emit “any unusual noise likely to cause to disturb inhabitants of the 
Township of North Dumfries…”  The court assessed this by-law on the standard set by Hamilton 
Independent Variety & Confectionery Stores Inc. v. Hamilton (City) (1982), 143 D.L.R. (3d) 498 
(Ont. C.A.) [“Hamilton”], where the court recognized “The need to reaffirm the necessity of 
explicitness and specificity so that the 'well-intentioned citizen' of common intelligence will not 
have to guess at the meaning of a bylaw...” 

The reason that the North Dumfries by-law complied with the dictum from Hamilton was because 
the term “likely” denoted that the by-law would be assessed on the objective standard of a 
reasonable citizen.  The court in Geil distinguished other noise by-laws which had been struck 
down in the past that did not include the term “likely”.   

The decision in Geil is consistent with R. v. Highland Packers Ltd., [1978] O.J. No. 658 (Ont. Div. 
Ct.) where a noise by-law was struck down because it relied upon a subjective standard.  The 
court in that case specifically commented that without the term “likely”, an analysis of whether the 
by-law was contravened would depend upon whether an inhabitant was disturbed rather than 
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whether a “reasonable person” would have been disturbed.  By-laws that depend on the former 
subjective assessment are at risk of being struck down. 

Another way to conceive of vague standards is that they provide the municipal decision maker 
with unfettered discretion.  Courts are reluctant to permit such discretion.  As explained by the 
court of appeal in Jackson v. Vaughan (City) (2010) 68 M.P.L.R. (4th) 161, “Legislation must not 
give unfettered discretion to a decision maker because doing so will deprive the judiciary of the 
means of controlling the exercise of the discretion. The provision must give a sufficient indication 
as to how decisions are to be reached and the determinative factors or elements that are to be 
considered.” 

The guidance to take from these cases, as well as Mullen referred to above, is that the proper 
way to assess if a site alteration project causes an interference to another citizen, and thereby 
breaches the Model By-Law, ought to be based on standards of “likeliness” or “reasonableness”.  
Usage of these terms is to be encouraged wherever possible in the Model By-Law. 

Suggested reference to “contaminant” in the Environmental Protection Act  

In addition to the Model By-Law’s requirements that a site alteration project not interfere with a 
“reasonable” citizen’s enjoyment of their property, other obligations require that the project does 
not pose a risk of harm to the environment.  Where possible, these obligations ought to also refer 
to objective standards. 

We recommend that the Model By-Law make reference to the definition of “contaminant” and 
“adverse effect” from the EPA for the purpose of ensuring that the Model By-Law is not void for 
vagueness.  The reason for this recommendation is the EPA, and its accompanying standards, 
are objective, measureable, and often times used by courts that are assessing whether a certain 
level of contamination constitutes a nuisance (see for instance, Canadian Tire Real Estate Ltd. v. 
Huron Concrete Supply Ltd.(2014), 88 C.E.L.R. (3d) 93, which makes numerous references to 
the EPA standards). 

An additional reason to utilize the EPA definition of contaminant is that a site alteration by-law 
that referred to this definition survived the scrutiny of the court of appeal.  In Burlington Airpark 
Inc. v. Burlington (City) (2013), 17 M.P.L.R. (5th) 254 [“Burlington Airpark”], the superior court was 
dealing with a request by a site alteration proponent to find that Burlington’s site alteration did not 
apply to it because it was under federal jurisdiction as an airport. 

In reaching his decision, Justice Murray specifically referenced that the Burlington by-law (6-2003) 
required the proponent to certify that the fill contained no contaminants within the meaning of the 
EPA.  The Burlington by-law was characterized by Justice Murray as being “designed to regulate 
the quality of fill and to prevent the use of toxic or contaminated fill in the municipality”.  This was 
not an issue of federal jurisdiction and it was found to be binding on the airport.  The airport 
appealed.  In upholding Justice Murray’s decision, the court of appeal specifically quoted from 
Justice Murray’s characterization of the by-law and stated that they “explicitly endorse the 
application judge’s reasoning…” 
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Although Justice Murray was dealing with whether the by-law applied to the airport and not 
whether the by-law itself was void for vagueness, the fact that specific reference was made to the 
“contaminant” provision of the by-law in reaching the decision that the by-law met a proper 
municipal purpose, supports its liberal usage in the Model By-law.  

Power to charge tipping fees and collect deposits 

The issue of a security deposit was addressed in Abbotsford (City) v. Jamieson's Saddlery & Feed 
Supplies Ltd., [2000] B.C.W.L.D. 170.  Although this is a judgment from British Columbia, the 
principle from the decision is instructive.  In that case, the by-law regulated the removal of soil.  A 
bond of $10,000.00 plus an additional $5,000.00 per hectare of soil was required to obtain a 
permit.  The defendant argued that the cost was so onerous that the by-law amounted to a 
prohibition for smaller operators.  The court disagreed, finding that the bond was tied to specific 
costs that the municipality sought to recover. 

Two additional soil extraction cases are worth noting because in both of them the municipality 
generated a surplus from the tipping fees that was used to defray costs such as road maintenance 
and administering the regulatory scheme.  The dispute in Allard Contractors Ltd. v. Coquitlam 
(District), [1993] 4 S.C.R. 371 was heard by the Supreme Court of Canada.  It is worthwhile 
quoting at length from this decision: 

Finally, the appellants argued that the volumetric fees at issue had the potential to raise 
funds substantially in excess of the amounts required to cover the costs of regulation, 
including road repair. Although the point was again disputed in this Court, Trainor J. below 
suggested that there "is some evidence that considerably more moneys would be received 
from this volumetric levy than the amount actually required" (p. 318). Like Trainor J., 
however, I would state that it is not for this Court to undertake a rigorous analysis of a 
municipality's accounts. A surplus itself is not a problem so long as the municipalities made 
reasonable attempts to match the fee revenues with the administrative costs of the 
regulatory scheme, which is what occurred in this case. It is easy to imagine reasons for 
the existence of a so-called "surplus" at any given time. For example, changes in forecasted 
prices might lead to road repair being overbudgeted, or, a municipality might choose not to 
repair a certain road in order to undertake more extensive repairs or reconstruction at a 
later date. 

Although it might be possible to attack a fee structure demonstrably intended to raise 
revenue in excess of regulatory needs on constitutional grounds, in this case no evidence 
of such intention has been proved. On this point, therefore, the municipalities may be given 
reasonable leeway. In the result, I am of the view that the volumetric levy in this case was 
intended only to cover the costs of the regulatory scheme, including road repair. 

The other case that involved a surplus from tipping fees from soil extraction was Coquitlam 
(District) v. LaFarge Concrete Ltd. (1973), 32 D.L.R.(3d) 459 (B.C. C.A.) [“LaFarge”].  As in the 
case of the Model By-Law, the by-law at issue in LaFarge operated as a “complete code”.  It was 
argued that the by-law was “disguised taxation” that was “divorced from the licensing and 
regulatory concept…”  However, the court found that it was a genuine licensing tax that was 
designed to support the code.  The same could be said for the Model By-Law. 

Tiny (Township) v. Srenk (1978), 6 M.P.L.R. 49 presents a warning for municipalities that draft 
by-laws which require payments of fees and security deposits.  In that case, the by-law addressed 
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the licensing of festivals.  The by-law required payment of a license fee, deposit of an amount 
adequate for additional police protection, indemnity bond, and a bond for any repairs necessitated 
by the festival.  None of the fees were specified.  The court struck the by-law because it provided 
such “wide and unfettered discretion…that it could be used to discriminate or prohibit a permit 
applicant from obtaining a permit.” 

Note that the Burlington Airpark decision made passing reference to the fact that “the applicant 
for a Permit may be required to enter into an agreement to provide security for its obligations 
under by-law and Permit and such other requirements as the City considers necessary…”  The 
court did not find such a requirement objectionable or improper although, again, this issue was 
not specifically before the court. 

The BMP also recognizes that “financial assurance” may need to be granted to the municipality 
to address any issue that arises from the fill operation.  We would recommend that each 
municipality consider its own potential costs associated with site alteration operations so that it 
can set the appropriate amounts for security deposits and other fees. 

Conclusion 

In conclusion, we are of the view that both the overarching objectives and specific regulatory 
requirements of the Model By-Law are within the jurisdiction of an Ontario municipality to enact.  
Any municipality considering whether to adopt the Model By-Law, in whole or in part, will 
necessarily engage in a detailed review of all the specific provisions, but we opine that the general 
concept and tenor of your work is within the bounds of a municipality to incorporate for the 
regulation of site alteration projects. 

Yours truly, 

 
Michael Fleischmann  
 
 

 
 

 


